STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
NORA E. BARTOLONE,
Petitioner,
VS. Case No. 07-0496

BEST WESTERN HOTELS,

Respondent .
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RECOVMENDED ORDER

A duly-noticed final hearing was held in this case by
Adm ni strative Law Judge T. Kent Wetherell, 11, on March 26- 27,
2007, in Bartow, Florida.

APPEARANCES

For Petitioner: Nora E. Bartolone, pro se
119 Al achua Drive Sout heast
Wnter Haven, Florida 33884

For Respondent: Donald T. Ryce, Esquire
908 Coqui na Lane
Vero Beach, Florida 32963

STATEMENT OF THE | SSUE

The issue is whether Respondent committed an unl awf ul
enpl oynment practice agai nst Petitioner.

PRELI M NARY STATEMENT

On January 8, 2007, the Florida Comm ssion on Human
Rel ati ons (Conm ssion) issued a “no cause” determ nation on the

enpl oynent discrimnation conplaint filed by Petitioner against



Respondent. On January 22, 2007, Petitioner tinely filed a
Petition for Relief (Petition) wth the Comm ssion.

On January 24, 2007, the Comm ssion referred the Petition
to the Division of Adm nistrative Hearings (DOAH) for the
assi gnnent of an Admi nistrative Law Judge to conduct a hearing
on the Petition pursuant to Section 120.57(1), Florida Statutes.
The referral was received by DOAH on January 29, 2007.

The final hearing was schedul ed for and held on March 26-
27, 2007. At the hearing, Petitioner testified in her own
behal f and al so presented the testinony of Stephen Zulinski.
Respondent presented the testinony of Lin Witaker, Karen
Giffin, Kathleen Knorr, Gary Carter, and Jeffrey Vandi ver.
Exhibits R1 through R26 were received into evidence.

The three-volune Transcript of the final hearing was filed
on May 21, 2007. The parties were given 10 days fromthat date
to file proposed recomended orders (PRGCs). Petitioner filed
| etters sunmari zing her position on May 14 and 23, 2007.
Respondent filed a PRO on May 30, 2007. The parties’ post-
hearing filings have been given due consideration.

All statutory references in this Recommended Order are to
t he 2006 version of the Florida Statutes.

FI NDI NGS OF FACT

1. Respondent operates the Best Western Admiral’s Inn and

Conf erence Center in Wnter Haven.



2. Petitioner worked as a waitress in the hotel’s first
floor restaurant from March 8, 2005, through March 18, 2006.

3. Petitioner testified that she was sexual |y harassed
“for nonths” by Marcus Owens, a cook who worked with her in the
restaurant. According to Petitioner, M. Owens nade vul gar and
sexual l'y-explicit comments to her on a nunber of occasions while
t hey were working together.

4. Petitioner could not recall precisely when the
harassnment started, but she estimated that it started
approxi mtely two weeks after M. Owens started working at the
restaurant.

5. M. Onens started working in the restaurant on July 28,
2005, which neans that the harassnment woul d have started in md-
August 2005.

6. Petitioner did not conplain about the harassnent until
Novenber 9, 2005, when she reported it to her supervisor, Cory
Meeks.

7. This was the first notice that Respondent had about the
al l eged harassnment. Petitioner’s testinony that she conpl ai ned
to the hotel’s general manager, Jeffrey Vandiver, about the
harassnent several weeks prior to her conplaint to M. Meeks was
not persuasive.

8. Petitioner and M. Meeks nmet with the hotel’s human

resources manager, Lin Witaker, on the sane day that the



conpl ai nt was made, Novenber 9, 2005. Ms. Whitaker told
Petitioner that she needed to put her conplaint in witing for
the hotel to take formal action. Petitioner refused to do so
because she was scared of retribution by M. Ownens, even though
M. Meeks and Ms. Whittaker assured her that she would be
protected from M. Owens.

9. Petitioner asked M. Meeks and Ms. Wiitaker to address
the situation with M. Oaens w thout using her name, which they
did. M. Onens denied sexually harassi ng anyone when confronted
by M. Meeks and Ms. Wit aker.

10. On Decenber 2, 2005, Petitioner again conplained to
M. Meeks about M. Owens. She told M. Meeks that the
harassnment had not stopped and that it had gotten worse through
even nore vul gar comments.

11. Petitioner again did not want a formal investigation
into the allegations, but Ms. Whitaker told her that an
i nvestigation was required by conpany policy since this was the
second conpl ai nt .

12. M. Owens was i mmedi ately suspended wit hout pay
pendi ng the conpletion of the investigation.

13. The investigation was conducted by M. Vandiver, M.
Meeks, and Ms. \Whitaker on Decenber 7, 2005. They first net
with Petitioner to get her side of the story. Then, they net

separately with M. Omens to get his side of the story.



Finally, they interviewed all of the enpl oyees who worked with
Petitioner and M. Owens.

14. This was the first tine that Petitioner went into
detail about what M. Omens had said and done. She stated that,
anong ot her things, M. Ownens asked her whether she had “ever
had a bl ack man” and whet her her boyfriend “is able to get it up
or does he require Viagra.” She also stated that there were no
wi t nesses to the harassnment because M. Oaens was "discreet”
about making the comments to her when no one el se was around.

15. M. Owens agai n denied sexually harassing anyone. He
acknow edged asking Petitioner whether she had ever dated a
bl ack man, but he stated that the question was in response to
Petitioner asking himwhether he had ever dated a white wonan.
(M. Onens is black, and Petitioner is white.)

16. The other enployees who were interviewed as part of
the investigation stated that they had not w tnessed any sexual
harassnent or overheard any sexual ly explicit conversations in
t he restaurant.

17. M. Vandiver, M. Meeks, and Ms. Onens concl uded based
upon their investigation that “there is not enough evi dence of
sexual harassnment to term nate Marcus Oanens.” They decided to
let M. Omens continue working at the hotel, provided that he
agreed to be noved to the hotel’s second floor restaurant and

that he agreed to attend a sexual harassnent training program



18. On Decenmber 8, 2005, M. Meeks and Ms. Wit aker
conveyed the results of their investigation and their proposed
solution to Petitioner. She was “fine” with the decision to
nove M. Onens to the second floor restaurant where she woul d
not have contact with him

19. On that sane day, M. Meeks and Ms. Witaker conveyed
their proposed solution to M. Omens. He too was “fine” with
t he deci sion, and he agreed that he would not go near
Petitioner.

20. M. Omens cane back to work the foll ow ng day, on
Decenber 9, 2005.

21. On Decenber 14, 2005, M. Omens was involved in an
altercation with Stephen Zulinski, a dishwasher at the hotel and
a close friend of Petitioner’s. The altercation occurred at the
hot el during working hours.

22. M. Zulinski testified that the incident started when
M. Owens nmade vul gar and sexually explicit comments and
gestures about M. Zulinski’s relationship with Petitioner. M.
Zul i nski was of fended and angered by the coments, and he cursed
and yelled at M. Omens. M. Zulinski denied pushing M. Owens
(as reflected on M. Zulinski’s Notice of Term nation), but he
admtted to putting his finger on M. Omens’ shoul der during the

al tercati on.



23. M. Onens and M. Zulinski were immediately fired as a
result of the altercation.

24. Petitioner continued to work as a waitress at the
hotel’s first floor restaurant after M. Oaens was fired.

25. Petitioner received awards from Respondent for having
t he nost positive customer coment cards for the nonths of
Cct ober and Novenber 2005, even though according to her
testi mony she was being sexually harassed by M. Owens during
those nonths. She testified that her problenms with M. Owens
affected her job performance only to a “very snmall degree.”

26. Petitioner had no major problens with her job
performance prior to Decenber 2005, notw thstandi ng the sexual
harassnment by M. Owens that had been occurring “for nonths”
according to Petitioner’s testinony.

27. Petitioner was “witten up” on a nunber of occasions
bet ween Decenber 2005 and February 2006 because of problens with
her job performance. The problens included Petitioner being
rude to the on-duty manager in front of hotel guests; taking too
many breaks and not having the restaurant ready for service when
her shift started; failing to check the nessages left for room
service orders; and generating a guest conplaint to the hotel’s
corporate headquarters.

28. Petitioner was fired after an incident on March 11,

2006, when she left the restaurant unattended on several



occasi ons and the nanager-on-duty received conplaints from
several hotel guests about the quality of service that they
received fromPetitioner that night. Petitioner ended up being
sent home from work that night because, according to her
supervi sor, “she was in a crying state,” unable to work, and
running off the restaurant’s busi ness.

29. Petitioner’s enploynment with Respondent was formally
term nated on March 18, 2006. The stated reason for the
termnation was “unsati sfactory work performance” and “too nany
custoner conpl aints.”

30. None of the supervisors who wote up Petitioner were
awar e of her sexual harassment conpl aints agai nst M. Onens.

31. Petitioner clainmed that the allegations of customer
conpl ai nts and poor job performance detailed in the wite-ups
were “ludicrous,” “insane,” “alnost a conplete fabrication,” and
“a joke.” The evidence does not support Petitioner’s clains.

32. Petitioner admtted to having “severe” bi-polar
di sorder, and she acknow edged at the hearing and to her
supervi sor that she was having trouble with her nmedications over
the period that she was having problens with her job
performance. For exanple, the conment witten by Petitioner on
the January 27, 2006, wite-up stated that she was “at a | 0ss”

to explain her job performance and that she “hope[d] to have



[ her] mental stability restored to what everyone el se but [her]
seens normal cy.”

33. Petitioner worked 25 to 30 hours per week while
enpl oyed by Respondent. She was paid $5.15 per hour, plus tips,
and she testified that her biweekly take-honme pay was between
$200 and $250.

34. Petitioner applied for unenpl oynent conpensation after
she was fired. Respondent did not dispute the claim and
Petitioner was awarded unenpl oynent conpensati on of $106 per
week, which she received for a period of six nonths ending in
Sept enber 2006.

35. Petitioner has not worked since she was fired by
Respondent in March 2006. She has not even attenpted to find
anot her job since that tine.

36. Petitioner does not believe that she is capable of
wor ki ng because of her bi-polar disorder. She applied for
Social Security disability benefits based upon that condition,
but her application was denied. Petitioner’s appeal of the
deni al is pending.

37. Petitioner testified that one of the reasons that she
has not | ooked for another job is her concern that doing so
woul d underm ne her efforts to obtain Social Security disability

benefits.



38. Respondent has a general “non-harassnent” policy,
whi ch prohi bits “harassnent of one enpl oyee by anot her enpl oyee

for any reason.”

39. Respondent al so has a specific sexual harassnent
policy, which states that “sexual harassnent of any kind wll
not be tolerated.” The policy defines sexual harassnment to
i ncl ude verbal sexual conduct that “has the purpose or effect of
interfering with the individual’s work perfornmance or creating
an intimdating, hostile, or offensive working environnent.”

40. The general non-harassnment policy and the specific
sexual harassnment policy require the enployee to i medi ately
report the harassnent to his or her supervisor or a nenber of
t he managenent staff.

41. The Standards of Conduct and the Wirk Rul es adopted by
Respondent authorize i medi ate dism ssal of an enpl oyee who is
di srespectful or discourteous to guests of the hotel.

42. The Standards of Conduct al so authorize discipline
ranging froma witten reprinmand to disnm ssal for an enpl oyee’s
“[flailure to performwork or job assignnents satisfactorily and

efficiently.”
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CONCLUSI ONS OF LAW

A. Jurisdiction

43. DQOAH has jurisdiction over the parties to and subj ect
matter of this proceeding pursuant to Sections 120. 569,
120.57(1), and 760.11(7), Florida Statutes.

B. Sexual Harassnent d aim

44, Section 760.10(1)(a), Florida Statutes, which is part
of the Florida Gvil R ghts Act (FCRA), provides that it is an
unl awf ul enpl oynent practice to “discrimnate agai nst any
i ndi vidual with respect to conpensation, ternms, conditions, or
privil eges of enploynent, because of such individual's . . . sex

45. The FCRA was patterned after Title VII of the federal
Civil Rights Act, so case law construing Title VII is persuasive

when construing to the FCRA. See, e.g., Castleberry v. Edward

M Chadbourne, Inc., 810 So. 2d 1028, 1030 n.3 (Fla. 1st DCA

2002) .
46. Although Title VIl and the FCRA do not nention sexual
harassnent, it is well-settled that both acts prohibit sexual

harassnent. See, e.d., Mendoza v. Borden, Inc., 195 F.3d 1238,

1244-45 (11th Gr. 1999) (citing Harris v. Forklift Systens,

Inc., 510 U.S. 17, 21 (1993)); Ml donado v. Publix Supermarkets,

939 So. 2d 290 (Fla. 4th DCA 2006).

11



47. Petitioner alleges a hostile environment sexual
harassment claim which is a claimthat is based on “bothersone
attentions or sexual remarks that are sufficiently severe or

pervasive to create a hostile work environnent.” Burlington

| ndustries, Inc. v. Ellerth, 524 U S 742, 751 (1998)

(distinguishing hostile environnent clainms fromquid pro quo

sexual harassnent clains).
48. In order to establish a hostile environment sexual
harassnent claim Petitioner nust prove:

(1) the enployee is a nenber of a protected
group; (2) the enployee was subjected to
unwel come sexual harassnent, such as sexua
advances, requests for sexual favors, and
ot her conduct of a sexual nature; (3) the
harassnment was based on the sex of the

enpl oyee; (4) the harassnent was
sufficiently severe or pervasive to alter
the ternms and conditions of enploynent and
create a discrimnatorily abusive working
environnment; and (5) that the enpl oyer knew
or shoul d have known about the harassnent
and took insufficient renmedial action.

Mal donado, 939 So. 2d at 293-94. Accord Hadley v. MDonal d’ s

Corp., Order No. 04-147 (FCHR Dec. 7, 2004).

49. The requirenment that Petitioner prove that the
harassnent is sufficiently severe or pervasive ensures that the
anti -discrimnation | aws do not becone “general civility codes.”

Faragher v. City of Boca Raton, 524 U S. 775, 788 (1998).

50. The factors to be considered in determ ning whet her

the harassnent is sufficiently severe or pervasive include:

12



1) the frequency of the conduct; 2) severity of the
conduct; 3) whether the conduct was physically
threatening or humliating; and 4) whether the conduct
unreasonably interfered with the enpl oyee’s job

per f or mance.

Mal donado, 939 So. 2d at 294. Accord Hadl ey, supra.

51. There is an affirmative defense to hostile environnent
sexual harassnent clains known as the “Faragher-Ellerth defense”
based upon the United States Suprenme Court decisions from which

t he def ense devel oped. See Baldwin v. Blue Cross/Blue Shield of

Al abama, 480 F.3d 1287, 1292 (11th Cr. 2007).
52. An enployer can avoid liability for sexual harassnent
based upon the Faragher-Ellerth defense if:
(1) it exercised reasonable care to prevent
and correct pronptly any sexual harassing
behavior; and (2) the enpl oyee unreasonably
failed to take advantage of any preventive
or corrective opportunities.

|d. at 1303 (internal quotations omtted). See also Mal danado

939 So. 2d at 297-98 (enployer could not be found liable for
sexual harassment where its “corrective action was i medi at e,
appropriate, and reasonably likely to stop the harassnent”).

53. Respondent has the burden to prove the elenments of the

Faragher-Ellerth defense. See Baldw n, 480 F.3d at 1303.

54. Applying these standards to the facts of this case, it
is determ ned that Petitioner failed to prove her sexua
harassnent claim The evidence fails to establishes that the

sexual harassnent described by Petitioner was sufficiently

13



severe or pervasive so as to create a hostile work environment
because, anong other things, Petitioner testified that the
harassnent only affected her job performance to “a very snal
degree.” Moreover, the evidence fails to establish that
Respondent knew or shoul d have known about the harassnent prior
to Novenber 9, 2005, and, therefore, its failure to do anything
about the harassnment prior to that date was not unreasonabl e or
i nappropri ate.

55. Even if it was determ ned that Petitioner had

established a prima facie case of sexual harassnent, Respondent

met its burden to prove the Faragher-Ell erth defense. The
evi dence establishes that the corrective action taken by
Respondent -- both after Petitioner’s initial conplaint and
after her second conplaint -- was i medi ate, appropriate, and
reasonably likely to stop M. Owens from harassing Petitioner.
| ndeed, on both occasions, Petitioner agreed to the corrective
action taken by Respondent.

56. In sum there is no basis to inpose liability on
Respondent for the sexual harassnment allegedly suffered by
Petitioner.

C. Retaliation daim

57. Section 760.10(7), Florida Statutes, provides that it

is an unl awful enploynment practice to “discrimnate against any

14



person because that person has opposed any practice which is an
unl awf ul enpl oynent practice under [the FCRA] . . . .~

58. To establish a prina facie case for retaliation under

Section 760.10(7), Florida Statutes, Petitioner nust denonstrate
that (1) she engaged in a statutorily protected activity; (2)
she suffered an adverse enploynent action; and (3) there is a

causal relation between the two events. See H nton v.

Supervision International, Inc., 942 So. 2d 986, 990 (Fla. 5th

DCA 2006); Quess v. Cty of Mramar, 889 So. 2d 840, 846 (Fl a.

4t h DCA 2004). Wth respect to the third elenent, Petitioner
must only prove that the protective activity and the negative
enpl oynent action “are not conpletely unrelated.” See Rice-

Lamar v. City of Ft. Lauderdale, 853 So. 2d 1125, 1132-33 (Fl a.

4t h DCA 2003).

59. If Petitioner establishes a prinma facie case, the

burden shifts to Respondent to proffer a legitimte, non-
retaliatory reason for the adverse enploynent action. See Rice-
Lamar, 853 So. 2d at 1132-33. |If Petitioner fails to establish

a prinma facie case, the burden never shifts to Respondent.

60. The ultinmate burden of persuasion remains wth
Petitioner throughout the case to denonstrate a discrimnatory

nmotive for the adverse enploynent action. 1d. See also Reeves

v. Sanderson Plunbing Products, 530 U S. 133 (2000); St. Mary's

Honor Center v. Hicks, 509 U S 502 (1993).

15



61. To do so, Petitioner nust prove by a preponderance of
the evidence that the reason proffered by Respondent is “false”
or “unworthy of credence” and that the real reason that she was
fired was retaliation for her conplaints about the sexua

harassnent by M. Ownens. See St. Mary's Honor Center, 509 U. S

at 507-08, 515-17. Proof that "the enployer's proffered reason
IS unpersuasive, or even obviously contrived, does not

necessarily establish that the [Petitioner’s] proffered reason

[of retaliation] . . . is correct.” Id. at 524. It is “not
enough . . . to disbelieve the enployer; the factfinder nust
believe the [Petitioner’s] explanation” of retaliation. I1d. at

519 (enphasis in original).

62. Petitioner proved the first two el enents of her prina
facie case. The evidence establishes that Petitioner engaged in
a statutorily-protected activity by conplaining to the hotel ' s
managenent staff about M. Omens conduct and that she suffered
an adverse enpl oynent action when she was fired by Respondent.

63. Petitioner failed to prove the third el enent of her

prima facie case. The evidence fails to establish any

rel ati onshi p what soever between Petitioner’s conpl ai nts about
M. Onens conduct in Novenber and Decenber 2005 and her firing
in March 2006.

64. Even if it was determ ned that Petitioner had

established a prim facie case, Respondent net its burden to

16



proffer a legitimte, non-retaliatory reason for the adverse
enpl oynent action taken against Petitioner. Specifically,
Respondent presented credi bl e evidence show ng that Petitioner
was fired for poor job performance, not her conpl aints agai nst
M. Onens.

65. Petitioner failed to prove that the reasons presented
by Respondent for her firing were “false,” “unworthy of
credence,” or otherw se pretextual

66. In sum Petitioner failed to prove her retaliation
cl ai munder Section 760.10(7), Florida Statutes.

D. Rel i ef

67. Petitioner is not entitled to any relief in this
proceedi ng because she failed to prove her cl ains.

68. Even if Petitioner had proved her clainms, she would
not have been entitled to an award of nonetary danmages because
she made no effort to | ook for other enploynment after she was
fired, but rather affirmatively chose not to | ook for another
job in an effort to bolster her claimfor Social Security

disability benefits. See, e.g., Ford Mdtor Conpany v. E.E.O C.,

458 U. S. 219, 231-32 (1982) (holding that the plaintiff in an
enpl oynent discrimnation case is required to mtigate her

damages by attenpting to obtain other suitable enploynent, and
the failure to do so results in the forfeiture of the right to

back pay); Waver v. Casa @Gllardo, Inc., 922 F.2d 1515, 1527
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(11th Cr. 1991); Mller v. Marsh, 766 F.2d 490, 492 (11th GCir.

1985); Chanpion International Corp. v. Wdeman, 733 So. 2d 559,

561 (Fla. 1st DCA 1999).

RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is

RECOMMENDED t hat the Conmi ssion issue a final order
di smssing the Petition for Relief with prejudice.

DONE AND ENTERED this 8th day of June, 2007, in

Tal | ahassee, Leon County, Florida.

( N

~——— ——
T. KENT WETHERELL, 11
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl.us

Filed wwth the Cerk of the
D vision of Adm nistrative Hearings
this 8th day of June, 2007.

COPI ES FURNI SHED,

Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301
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Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Donald T. Ryce, Esquire
908 Coqui na Lane
Vero Beach, Florida 32963

Nora E. Bartol one

119 Al achua Drive Sout heast
Wnter Haven, Florida 33884

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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